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Sometimes words have two meanings...

DO JURIES really understand the judge’s
instructions before deliberating the
outcome of a trial?

This is the question lan Leader-Elliott
and Ngaire Naffine in the Faculty of
Law at the University of Adelaide
have been pondering in recent years.

“Different understandings about the
meaning of words like ‘reckless’ in
relation to actions leading to the cause
of death could mean the difference
between a verdict of murder and
manslaughter,” said Mr Leader-Elliott.

“Particularly with appeals arising
from criminal law cases, an enormous
amount of time and effort is often
spent examining the judges’
instructions to the jury and the
meaning of words,” he explained.

To test their theory that members of
the general public and the legal prof-
ession use the same words differently,
they carried out a survey in 1997
involving first year law students, first
year humanities students, law teachers
and practicing lawyers, numbering a
hundred respondents of each kind.

Several legal terms were presented for
review, including ‘recklessness’,
‘intention’, voluntariness’ and ‘consent’.

The results were, as expected by Mr
Leader-Elliott and Dr Naffine, that
there are significant differences in the
way the general public and legal
communities—and even sections
within the legal community—use and
understand these words.

In the case of the word ‘consent’,
respondents to the survey were asked to
consider a hypothetical situation in
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which a woman agrees to intercourse on
the understanding that she is protected
by a condom but later finds that a
condom was not used by the man.

The question then asked was, does this
deception constitute rape even though
consent had otherwise been given?

Law students, lawyers and non-
lawyers responded in general that
rape had not taken place. Meanwhile,
a group of law academics saw that
rape had indeed occurred.

lan Leader-Elliott speculates that this
response by law teachers may well
indicate a higher level of acceptance of
feminist assumptions by law academics.
Also of interest to him is the fact that a
significant proportion of these res-
pondents chose not to reveal their sex.

He is keenly interested in other forms
of social influence on language usage
as well. In the case of the term
‘consent’, he refers to the influence of
marriage manuals written in the early
part of this century by the likes of
Marie Stopes and Havelock Ellis
which encouraged wives to engage in
acts of sexual intercourse—under the
onus of wifely duty—in conditions
which women today would not
generally countenance. Hence,
‘consent’ once meant something quite
different to what it does according to
present-day community standards.

Mr Leader-Elliott first became
interested in the area of law and
semantics while reading articles about
the philosophy of action relating to
criminal law. The more he read, the
more his concern grew over the way
language was used in legal documents

lan Leader-Elliott: differences in how legal terms are understood. Photo: John Edge

which was significantly at odds with
common usage. In 1984, he participated
in the writing of a manual for the Law
Institute of Victoria about how these
divergent usages could impact on legal
processes.

His hopes for the findings of the 1997
survey, to be published initially in the
UK later this year, is to bring these
issues to the attention of the legal
community generally.

While recognising the primary need of
judges to ‘get the law right’ when

New visions in dentistry

“We get three days’ compassionate
leave and research shows that a
grieving person is expected (by his
or her peers) to be functioning
normally after three months. But
three months is often a
particularly difficult time—the
time when grieving people need
the most support.”

The Graduate Certificate is being
run for the first time this year. The
20 students come from a range of
backgrounds, with the majority
being health professionals.

The course covers counselling
theory, skills and practice; an
exploration of death, dying and
bereavement, including the specific
issues relating to HIV/AIDS,
spirituality, grief and mourning;
medical and psychiatric, legal and
ethical issues; and a field education
placement.

Dr Clark says many people have
outdated views of the grieving
process, based on theories
developed in the 1960s. However,
new work suggests these
theories—focusing on the various
“stages” of grief—are too
prescriptive and do not take into
account the vast differences in
people’s responses to grief.

“These older models cause
problems when people don't fit
into those stages,” she says.

An information session about the
Graduate Certificate will be held
at Calvary Hospital, Conference
Rooms 1 and 2, from 6pm on
Tuesday, 13 October. Three
scholarships are available for
people from rural areas.

—David Washington

PROFESSOR MILTON SIMS
recently gave the 1998 Graham
Mount Oration on “Dentistry’s
Millenium Avalanche”. He dis-
cusses the topic with Ewart Shaw.

Q:Why Millennium Avalanche?

A: | chose the title Millennium
Avalanche because | think that
dentistry is being and will be
engulfed even further in the
future by two specific areas—
computer dominated teaching,
learning and research, that’s the
first; secondly, dentistry in this
country has to move very
quickly and smartly into
molecular biology areas of
research.

Q: If we look at the second point
that you've made, where does
microbiology enter into the
picture?

A: Dentistry has up to recent
times had a medical/surgical
basis where people would make
a filling where there was a
decay, cut out the decay to a
specified pattern, fill it and that
was that. The surgical
approach was to remove
diseased tissue. Now we're
getting away from that
paradigm and moving into a
pharmacological and regen-
erative paradigm where
dentistry is going to look to
regenerating new tissue.

For example, it is quite within
the realms of possibility that
where there are sites of decay
in the future it will be possible
to regenerate the lost enamel
and dentine in situ; where the
nerve is exposed in a traumatic

accident we will be able to grow
new dentine over that nerve.

I think there will be even more
radical things. The periodontist
will grow new tissue, will grow
new bone, will grow new
ligament which is the tissue
attaching the tooth to the bone,
will be able to grow new gum
tissue. Where people lose the
nerve in the tooth we will have
molecular tools, the nano-
molecules that we can inject
that will be site-specific, target
specific cells. They will be able
to home in, to carry out repairs
via the blood circulation. This is
already happening in medicine
with, for example, the use of
cytokines.

Q: Your particular area is
orthodontics. How will that
change?

A: It's going to change radically.
| believe within the next fifteen
to twenty years, a patient will
come into a clinic. They will
have a non-invasive scan taken
of their head, facial and dental
structures. They will have a
saliva sample taken; this will
provide a DNA readout; they
will have a whole molecular
breakdown in front of them and
it will decided by the computer
what gene therapy can be
administered to that patient,
and now, instead of having
bands that patient will have
microchips on the back of their
teeth and will wear a
wristwatch computer which will
control the movement of the
teeth.

advising juries, lan Leader-Elliott
attaches considerable importance to
the process of ensuring that juries
understand what legal professionals
mean when they use particular
terminology.

As a strong believer in the jury system,
he sees that improvements in
communication between judges and
juries will help ensure that the tradition
of trial-by-jury continues to feature as
an option within our court system.

—Tony Cox
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